PLANNING COMMISSION
STAFF REPORT

DATE: JUNE 12, 2007

CASE NO: ZONING CODE AMENDMENT 2007-089

APPLICANT: CITY OF LA QUINTA

REQUEST: CONSIDERATION OF AN AMENDMENT TO THE MUNICIPAL

CODE, ADDING SECTION 9.20.050 TO CHAPTER 9.20
(“ZONING DISTRICTS”) TO PROHIBIT MEDICAL MARIJUANA
DISPENSARIES IN ALL ZONES

LOCATION: CITY-WIDE

ENVIRONMENTAL

REVIEW: THE PROPOSED ORDINANCE IS EXEMPT FROM THE
PROVISIONS OF THE CALIFORNIA ENVIRONMENTAL QUALITY
ACT PURSUANT TO TITLE 14 CALIFORNIA CODE OF
REGULATIONS  SECTION  15061(B)(3) BECAUSE THE
PROPOSED ORDINANCE INVOLVES A PROACTIVE MEASURE
TO PROHIBIT MARIJUANA DISPENSARIES AND THERE IS NO
POSSIBILITY THAT ITS ADOPTION WOULD HAVE A
SIGNIFICANT EFFECT ON THE ENVIRONMENT.

BACKGROUND:

Pursuant to Municipal Code section 9.220.010.D.2, the Planning Commission is
required to forward a recommendation to the Council on zoning code amendments.
Therefore, this proposed Ordinance is being presented to the Planning Commission
for review prior to consideration by the City Council.

Staff is presenting these amendments for City Council consideration to establish a
clear prohibition on medical marijuana dispensaries in La Quinta. Generally
speaking a medical marijuana dispensary is a facility or location that provides,
makes available or distributes medical marijuana to a primary caregiver, a qualified
patient, or a person with an identification card, in accordance and as defined in
California Health and Safety Code Section 11362.5 et seq.

Presently, to the knowledge of staff, there are no medical marijuana dispensaries
operating in the City and the City’s Zoning Code does not permit medical marijuana
facilities in any zoning designation (however, there is no express prohibition either).



Given that some jurisdictions in the Coachella Valley have observed a rise in the
operation of these facilities, staff has brought this matter to the Planning
Commission and Council for consideration so that a proactive action can be taken
to establish a clear policy.

California law generally prohibits the possession, cultivation, sale, transportation
and distribution of marijuana. (Health & Safety Code 8% 11357, 11358, 11359,
11360, 11361, 11366, 1136.5.) Accordingly, unless medical marijuana
dispensaries fall within an exception to these laws, their operations plainly violate
California law (and, as discussed below, federal law). In November of 1996,
California Voters approved Proposition 215, also termed the “Compassionate Use
Act of 1996,” which is codified at Health & Safety Code Section 11362.5.
Section 11362.5 creates an exception to California’s laws against the possession
and cultivation of marijuana for “seriously ill” Californians who have received a
doctor’s recommendation, and for their “primary caregivers.”

In February of 2003, the California Legislature enacted SB 420, which added
several medical marijuana-related provisions to the Health & Safety Code
section 11362.7 et seq to amend and clarify the Compassionate Use Act. (Health
& Safety Code § 11362.7, Legislative Notes.)

Under SB 420 medical marijuana dispensaries must be licensed with the State as a
health clinic or health facility; and must consistently assume responsibility for each
of its customers’ health and safety in order to be considered a “primary caregiver”
and fall within the protections of Section 11362.7. In addition, a medical
marijuana dispensing facility is not authorized to engage in for profit sales of
marijuana. Thus, because of these requirements it is likely that many medical
marijuana operations in the State are operating illegally.

Aside from State law, the federal Controlled Substances Act (21 U.S.C. § 801 et
seq.) prohibits the manufacture, distribution, and possession of various controlled
substances, including marijuana. (See United States v. Oakland Cannabis Buyers’
Cooperative (2001) 532 U.S. 483, 486.) Specifically, the Controlled Substances
Act provides that “except as authorized by this subchapter, it shall be unlawful for
any person knowingly or intentionally . . . to manufacture, distribute, or dispense,
or possess with intent to manufacture, distribute, or dispense, a controlled
substance.” (21 U.S.C. § 841(a)(1).

The United States Supreme Court has ruled that the federal Controlled Substances
Act does not contain any “medical necessity” exception that would permit the
manufacture, distribution, or possession of marijuana for medical purposes, which
is what California’s Compassionate Use Act purports to accomplish.



The proposed resolution (Attachment 1) and subsequent ordinance for City Council
consideration, which completely bans medical marijuana dispensaries in all zones,
do not violate the Compassionate Use Act or SB 420 and complies with federal
law. Notably, Health & Safety Code section 11362.83 provides that “Nothing in
this article shall prevent a city or other local governing body from adopting and
enforcing laws consistent with this article.” Nothing in the *“article” referenced
requires that cities allow dispensaries to operate within their jurisdiction; as a
result, the ordinance would not be inconsistent with the Compassionate Use Act.
Indeed, state planning and zoning law generally permits a city to exclude a
particular type of use (especially where, as here, the use is not presently being
operated). Accordingly, the Compassionate Use Act does not prohibit the City of
La Quinta from adopting a ban on medical marijuana facilitates within the City.

A number of other cities and counties (including Riverside County) have adopted
total prohibitions on the operation of medical marijuana distribution facilities. Such
jurisdictions have relied on the fact that federal law totally precludes such facilities
and the fact that nothing in the Compassionate Use Act requires cities to allow
medical marijuana dispensing facilities to operate within their jurisdiction.
Additionally, such jurisdictions have relied on the negative effect of medicinal
marijuana dispensaries on the health and safety of the community.

In this case, both the federal prohibition and the fact that the Compassionate Use
Act does not require cities to approve dispensaries are sufficient reasons for the
City to adopt this Zoning Code Amendment.

ENVIRONMENTAL DETERMINATION

The proposed Amendment is exempt from the provisions of the California
Environmental Quality Act pursuant to Title 14 California Code of Regulations
section 15061(b)(3) because the proposed Ordinance involves a proactive measure
to prohibit marijuana dispensaries and there is no possibility that its adoption would
have a significant effect on the environment.

GENERAL PLAN CONSISTENCY

The proposed Amendment is consistent with the City’s General Plan because the
Ordinance does not change or alter any land use designations, densities or
intensities of use set forth in the General Plan.

PUBLIC NOTICE:

This application was advertised in the Desert Sun newspaper on June 2, 2007 as a
1/8 page display ad. As of this writing, no comments have been received.



RECOMMENDATION:

Adopt Planning Commission Resolution 2007- , recommending to the City
Council approval of Zoning Code Amendment 2006-089.

Prepared by:

Les Johnson, Planning Manager



	 

